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STATEMENT OF QUESTIONS PRESENTED 

1. Was the Court in error in granting a Motion for Sum¬ 
mary Judgment when said motion related to an action for 
death by wrongful act hied after the expiration of the 
statute of limitations. 

2. Was the Court below in error in directing a verdict 
for appellees Calvin Juster and Samuel Juster at the close 
of appellant’s case in chief when the evidence at that point 
was clear and uncontradicted that the operator of appel¬ 
lees’ automobile had deviated from the authorized use and 
at the time of the accident in question was not operating 
the automobile with the owner’s knowledge and consent. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,870 


ORA GREENE HUDSON, Administratrix of the Estate 
of Garland Hudson, deceased, Appellant, 

v. 

DAVID LAZARUS, SAMUEL JUSTER and CALVIN 

JUSTER, Appellees. 


Appeal from ihe United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES SAMUEL JUSTER AND 
CALVIN JUSTER. 


COUNTER-STATEMENT OF THE CASE 

On the morning of May 3, 1949, appellee Calvin Juster, 
co-owner of a 1946 Buick automobile with appellee Samuel 
Juster, his father, entered a service station then known as 
the Transport Amoco Station, located at 1231 New York 
Avenue, N. E., Washington, D. C. 



Calvin Juster engaged in a conversation with one Jerry 
Sorrentino, who was then “in charge” of the station (J .A. 
36), during which conversation Juster asked Sorrentino 
if he could have his car washed and have it ready by 
10 A.M., and also asked him (Sorrentino) if he would 
drive him (Juster) to his office and return the car to the 
station and wash it. 

Sorrentino designated a station employee, one William 
Harris, to accompany Juster and return the car to the 
station. 

After Juster returned to his automobile (J. A. 44) Harris 
asked Sorrentino’s permission to go for something to eat 
(J. A. 31, 36, 44) and Sorrentino gave his consent but at 
the same time indicated to Harris that he would have to 
hurry. 

Juster drove the automobile a distance of five or six 
blocks and stopped at a laundry known as Kent Store, 
where he turned the car over to Haris after telling him 
to be sure to have the car ready at 10 o’clock. Harris 
did not at any time ask Juster \s permission to use the 
car to go for something to eat. (J. A. 45) During the 
time Juster and Harris were in the ear together Juster 
gave no indication that he knew Harris intended to make 
this use of the car. (J. A. 46) 

Subsequently, while Harris was on his way to 13th and 
H Streets, X. E. (J. A. 37) he was involved in an accident 
with the deceased Garland Hudson, at the intersection of 
12th and Wylie Streets, X. E., which is approximately 
fourteen blocks from the point where Harris assumed the 
operation of the automobile. (J. A. 43) 

Calvin Juster did not at any time make a direct request 
to Harris that he accompany him. His request was directed 
to Sorrentino, the manager of the station, during a con¬ 
versation inside the filling station office, at which time 
Harris was outside puting up cans of oil. (J. A. 43) 

When Juster and Sorrentino came out of the building, 
Sorrentino directed Harris to accompany Juster. Mean- 
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while, Juster had gone to his automobile, entered it, and 
was waiting behind the steering wheel. (J. A. 44) 

It was at this time that Harris made his request to 
Sorrentino that he be allowed to go for something to eat. 
Juster was not present during this conversation and Harris 
did not at any time make any such request of Juster. 
(J. A. 45) 


SUMMARY OF ARGUMENT 

1. The Second Count of the Amended Complaint is not 
merely an extension or enlargement of the original com¬ 
plaint, but is an entirely new and separate cause of action. 
An action for wrongful death is a right created by statute 
and the time within which such an action may be filed can¬ 
not be enlarged by the institution of a prior suit for per¬ 
sonal injuries. 

2. Where plaintiff’s own evidence shows that the 
operator of an automobile had deviated from the use 
authorized by the owner thereof, and at the time and place 
of the accident in question was not operating the auto¬ 
mobile with the owners’ consent, the presumption of agency 
created by the Financial Responsibility Act is overcome 
and the issue is one of law for the Court. 

ARGUMENT 

The Court Below Was Not in Error in Granting a Motion for 
Summary Judgment as to the Complaint for Wrongful 
Death Since the Action Was Filed After the Expiration of 
the One Year Statute of Limitations. 

Since it is admitted that a suit for wrongful death was 
not brought within the period of one year after the death 
of Garland Hudson, it would appear that the only question 
involved in this phase of the appeal is whether there is any 
support for appellant’s contention that the filing of a suit 
for damages for personal injuries will operate to toll the 
one year statute of limitations applicable to suits for 
wrongful death in the District of Columbia. 
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Obviously the suit for damages for personal injuries is 
a cause of action separate and distinct from the attempted 
action for wrongful death. The former is a common-law 
action, the latter a statutory one. 

There is only one cause of action for wrongful death in 
the District of Columbia and it arises under sections 1201- 
1203, title 16 of the District of Columbia Co. Webster v. 
Clod fetter, 76 App. D. C. 171, 130 F. 2d 434. It is well 
settled that actions brought pursuant to a right created by 
statute must conform in all respects to the requirements 
of the statute. In an action for wrongful death the limita¬ 
tion of time within which such an action must be brought 
is not procedural but substantive. To argue that the filing 
of the suit for damages tolls the statute with respect to the 
wrongful death action is to say that the tolling of the 
statute began before the right to file an action for wrongful 
death ever existed. The initial complaint was filed 
November 2, 1950. Garland Hudson died April 7, 1951. 

The case of De Vito v. Hoffman, 91 App. D. C. 263, 
199 F. 2d 777 related to an entirely different situation and 
the ruling therein is not applicable here. In that case the 
court held that the filing of a counterclaim by the defend¬ 
ant was sufficient to toll the statute relating to tort actions 
and that, therefore, one of the plaintiffs could file a counter¬ 
claim even though the statute had run. In that case only 
common law actions were involved. In the instant case, the 
appellees have taken no action that could be construed as 
tolling the statute. The court did not hold in the De Vito 
case supra that “the filing of a timely action tolls the 
statute of limitations with respect to all claims arising out 
of the same act or occurence’’, as stated in appellant’s 
brief. It was held that the filing of the counterclaim by de¬ 
fendant tolled the statute. 

In the case of Manhattan Oil Company v. Mosby, 72 F. 
2d 840, certiorari denied, 55 Sup. Ct. 237, 293 U. S. 623, 29 
L. Ed. 710, it was held that the statute of limitations could 
not be avoided by inserting an action, on which the statute 
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had expired, into a pending action which states a different 
cause of action. 

Also in the case of Baltimore <£ Ohio S. W. By. Company 
v. Carroll , 50 Sup. Ct. 182, 280 U. S. 491, 74 L. Ed. 566, 
which is more in point, the Supreme Court of the United 
States held that the plaintiff could not amend a pending 
suit for injuries so as to insert a claim for wrongful death, 
when the statute had run on the death claim since the action 
for wrongful death asserts a new cause of action. 

In Boerhoel v. Hayes Mfg. Corporation, 76 F. Supp. 771, 
the Court stated: 

“It is elementary that an amendment setting up a new 
cause of action different from that asserted in the 
original complaint, will not relate back to the date of 
the original complaint hut will be governed by its own 
date. Thus an amendment will not be allowed if it 
introduces a new cause of action which as an independ¬ 
ent proceeding would be barred by a statute of limita¬ 
tions.’ ’ 

At the Time of Trial Appellant Did Not Proceed on the Theory 
That the Owners Were Liable Because of Giving the Ve J 
hide to an Incompetent Driver and This Point Should Not 
be Considered on AppeaL 

Appellant’s theory of liability with respect to the 
appellees Calvin Juster and Samuel Juster appears to have 
changed between the time of trial and the time of appeal. 

An examination of the original complaint, the amended 
complaint and the pre-trial order discloses that at all times 
the plaintiff merely alleges that Calvin Juster and Samuel 
Juster were owners of the vehicle and that it was being 
operated by their agent at the time of the accident. 

At the trial of this case plaintiff proceeded on the theory 
that once ownership of a motor vehicle is established, 
agency and permission are presumed and the burden then 
shifts to the owner to overcome that presumption. 

Now, in appellant’s brief it is argued that the appellees 
should be found liable because one of the owners, Calvin 
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Juster, entrusted the automobile to an incompetent driver. 

During the course of the trial of this case, and the argu¬ 
ment of the motion for a directed verdict, no such theory 
of liability was advanced by appellant. The Traffic and 
Motor Vehicle Regulation for the District of Columbia 
(Section 157 M) quoted in appellant’s brief was not offered 
in evidence at the trial of this case. It is therefore respect¬ 
fully submitted that the only point that should be con¬ 
sidered on appeal in connection with the case against Calvin 
Juster and Samuel Juster is whether or not there was 
sufficient evidence before the court, at the time the verdict 
was directed in favor of Calvin Juster and Samuel Juster, 
to overcome the presumption raised by the Financial 
Responsibility Act. 

However, in the event the court should consider this 
point, appellees respectfully direct the court’s attention to 
the following facts. 

The appellee Calvin Juster did not at any time deal 
directly with William Harris to request that he accompany 
him and return the automobile to the station. Juster’s 
dealings were with Jerry Sorrentino, the manager of the 
station (J. A. 31, 42, 43), and it was Sorrentino who in¬ 
structed Harris to accompany Juster (J. A. 36, 43) and 
return the automobile. 

Harris was Sorrentino’s employee, or at least under his 
direct supervision, not Juster’s employee. Juster, being 
a regular customer of the service station, certainly had a 
right to rely upon Sorrentino to provide him with an em¬ 
ployee who was competent, legally and physically, to 
operate his automobile. It is an easy statement for 
appellant to make, with hindsight, that Juster should have 
made inquiry of Harris’ ability to operate an automobile, 
however, it is submitted that under the circumstances he 
acted as any other normal, prudent person would have. It 
is a matter of common knowledge that persons, such as 
William Harris, who work around a filling station very 
often must operate automobiles in connection with their 
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duties. Juster had no reason to suspect that Harris at 
that time was under a legal restriction not to operate an 
automobile. The person who knew it, or should have known 
it was Sorrentino, Harris’ employer, and if there was any 
negligence in entrusting the automobile to Harris it was 
Sorrentino’s, not Juster’s. 

Appellant’s statement that it is a fair inference that 
Juster knew of Harris’ previous accident and suspension 
of permit is an allegation unfounded in either fact or 
reason. 

In 168 A. L. R. 1364 et seq. there is a discussion of the 
principle of the owner’s liability where the automobile is 
loaned to an incompetent or reckless driver. However, the 
rule cited therein refers to the entrustment of an auto¬ 
mobile to a person known by the owner to be incompetent, 
reckless or careless. 

The cases cited in this volume of A. L. R. hold that it must 
also be shown that the injury complained of was caused by 
the driver’s disqualification, incompetency, inexperience or 
recklessness. No such showing was made in this case. 

The statement in appellant’s brief that William Harris 
did not have a driver’s license is not entirely correct. The 
evidence is clear, that he did have a driver’s license, but 
that his privilege to operate an automobile had been sus¬ 
pended, not revoked. He still had a driver’s license in his 
possession at the time of this accident and exhibited same 
to one of the police officers who investigated the accident. 
(J. A. 30) It may be inferred then that had Calvin Juster 
asked Harris about a driver’s license he would have ex¬ 
hibited it to him, the same as he did the police officer and 
Juster would have been none the wiser. There was nothing 
on the license itself to indicate that it was suspended and 
it was not until later, after checking the records, that the 
police found out that Harris was driving on a suspended 
license. (J. A. 30) 
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The Testimony of Appellant's Own Witness William Harris 
Overcame the Presumptions of Agency and Consent 
Created by the Financial Responsibility Act. 

Referring now to appellant’s further theory of liability 
as to appellees Calvin Juster and Samuel Juster, which is 
the theory actually advanced and argued at the time of 
trial, the evidence introduced through appellant’s own 
witness, William Harris, is clear and uncontradicted that 
at the time of this accident Harris was not using the auto¬ 
mobile within the scope of the permission granted him by 
Calvin Juster, but instead was engaged in a mission of his 
own. 

The testimony of William Harris shows that Calvin 
Juster conferred with the manager of the station, 
Sorrentino, out of Harris’ hearing; that following said 
conversation Sorrentino instructed Harris to accompany 
Juster and return the automobile to the station. It was 
during this discussion between Harris and Sorrentino that 
the question of Harris’ getting breakfast first arose. 
During this conversation, Juster was not “within earshot”, 
nor can it be said that he “stood mute” as alleged in 
appellant’s brief. 

During this conversation, Juster had returned to his 
automobile and was waiting for Harris to join him. (J. A. 
44, 46) The testimony of this witness further shows that 
he did not at any time ask permission of Juster to use his 
car for the purpose of going for breakfast, nor did he at 
any time tell him he intended to do so. (J. A. 45) Further¬ 
more, Juster did not give any indication to Harris that he 
overheard his (Harris’) conversation with Sorrentino or 
that he knew that Harris -would do anything other than 
return the car direct to the station. (J. A. 45, 46) 

Appellant -would have us believe that Juster overheard 
this conversation and by his silence, gave consent to Harris 
to deviate from the proper route. The question is, where 
in the record is there any evidence to support this 
proposition advanced by appellant. 
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Harris was asked to indicate how far away Juster w^as 
when he (Harris) asked Sorrentino if he could stop for 
something to eat. Harris pointed out a distance which was 
never measured and all that we have in the record to in¬ 
dicate this distance is the opinion of appellant’s counsel. 

It is asserted in appellant’s brief that there was no 
testimony that Juster did not hear this conversation. 

There are only three persons who could testify in this 
regard, Harris, Sorrentino and Juster. The whereabouts 
of Sorrentino were unknown, at least to these litigants, and 
he did not testify at this trial. Harris was asked if Juster 
overheard this conversation and counsel for appellant 
objected. (J. A. 45, 46) Calvin Juster was not called by 
appellant as a witness prior to the close of plaintiff’s case 
in chief, although he was present in court and available 
as a witness. 

The trial judge was undoubtedly convinced from the 
testimony, the demeanor of the -witness Harris and the 
existing circumstances, that there was no evidence that 
Juster knew what use Harris intended to make of the auto¬ 
mobile, as indicated by the court’s remark during argu¬ 
ment of the motion for a directed verdict. (J. A. 77) A 
submission of the case to the jury on this point, on such 
meager evidence, would have resulted in pure speculation 
and guess work by the jury. 

The evidence is also conclusive that there was a deviation 
by Harris beyond the use of the automobile authorized by 
the owmer. Harris testified that at the time of the accident 
he was approximately fourteen blocks away from the 
station and still going away from the station. (J. A. 43, 
44) He also testified that the place where Juster left the 
automobile was five or six blocks from the station. (J. A. 
43) His destination, after assuming the operation of the 
car, was 13th and H Streets, N. E., Washington, D. C. By 
reference to the map of Washington, D. C., which was in¬ 
troduced in evidence at the trial, it is readily apparent 
that Harris was far removed from the route from the point 
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where Juster left the car back to the filling station and it 
is further apparent that Harris ’ destination was even 
further removed from the route he should have been 
following. 

The law in the District of Columbia on the specific point 
involved in this case is set forth in Rosenberg v. Murray, 73 
App. D. C. 67, 116, F. 2d 552, wherein it was held that the 
statutory presumption that vehicle was driven with 
owner’s consent continues until there is credible evidence 
to the contrary, and ceases when there is uncontradicted 
proof that automobile was not being used with owner’s 
permission. 

The rule laid down in Rosenberg v. Murray, supra, has 
been followed in the District of Columbia in the following 
cases: 

Milstead v. District of Columbia, 91 A 2d, 93 
Simon v. Dew, 91 A 2d, 214 
Chasin et al v. Miller, 94 A 2d, 647 

All of the foregoing cases recite the proposition that 
when uncontradicted evidence is offered that the automobile 
was not being used with the owner’s permission at the time 
of the accident, the presumption created by statute is over¬ 
come and the defendant owner is entitled to a finding as 
a matter of law. 

In 5 A. L. R. 2d 215 various cases are cited in which the 
presumption of agency has been overcome by showing de¬ 
viation. These cases deal with an employer-employee 
relationship, in which the presumption, if anything, should 
be stronger than in the instant case where Harris was the 
employee of the service station, not of the owner of the 
vehicle. 

The case of Schweinhaut v. Flaherty, 60 App. D. C. 151, 
49 F. 2d 533, upon which appellant seems to place consider¬ 
able reliance, is distinguishable from the instant case in 
several respects. As the court observed, this was the case 
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of a taxicab owner placing a vehicle for hire in the hands 
and under the control of the driver. Not the case of one 
entrusted for the moment by the owner of an automobile 
for a specific purpose, who in disregard of that purpose 
uses it for another. Also in that case there was a definite 
employer-employee relationship which did not exist in the 
instant case. Furthermore, it was held that the relation¬ 
ship of master and servant still existed at the time of the 
accident in spite of the servant’s disobedience of instruc¬ 
tions. 

As a matter of fact, in the case of Forrester v. Jerman, 
et al, 67 App. D. C. 167, 90 F. 2d 412, the first case in which 
this court was called upon to interpret the Financial 
Responsibility Act, the court said: 

“Before the passage of the act in question it was the 
settled law in the District of Columbia that the owner 
of an automobile was not liable for damages negligently 
caused by another in the use of the automobile for his 
own pleasure and not on the owner’s business.” 

Citing therein the Schweinhaut case, supra, and others. 

At the time of the Schweinhaut case, supra, the Financial 
Responsibility Act was not yet in effect in the District of 
Columbia. All of the cases cited above in support of 
appellees’ contention have been decided since the 
Schweinhaut case, and since the passage of the Financial 
Responsibility Act, and said cases deal directly with the 
Act and the presumptions of agency and permission created 
by the Act. 

See also Clarke ex rel Wilkie v. Standard Accident In<- 
surance Company , 343 Ill. App. 265, wherein the owner of 
an automobile gave his car to a garage employee to place 
the car in the garage. The employee stopped at the garage 
for a minute then went to get something to eat. He 
collided with plaintiff while on this errand. The trial judge 
held that when the employee entered the garage with the 
car his authority to drive the car terminated and at the 
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time of the accident he was using the car without owner’s 
permission express or implied. The appellate court upheld 
this finding. 

There are numerous other cases in the District of 
Columbia and the various states dealing with the point of 
law involved in this case. 

However, appellees feel that additional citations are 
unnecessary. As the trial judge remarked, during the 
argument of the Motion for Directed Verdict: 

‘‘There is no question about the law. The question is 
about the application of it.” (J. A. 75) 

Obviously the trial judge felt that the testimony of 
William Harris, together with certain physical facts, 
warranted the application of the principle first established 
in this jurisdiction in the Rosenberg case, supra. 

Appellees most respectfully contend that the action of 
the trial court was proper under the facts and the law’ and 
the verdict directed in favor of appellees should be upheld. 

CONCLUSION 

It is respectfully submitted that the evidence produced 
by appellant overcame the presumptions of agency and 
consent created by the Financial Responsibility Act and the 
trial judge did not err when he directed a verdict in favor 
of the appellees Calvin and Samuel Juster. 

Respectfully submitted, 

Charles C. Collins, 

Robert E. Anderson, 

510 Mills Building, 
Washington, D. C. 

Attorneys for Appellees Samuel 
Juster and Calvin Juster , 





